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Arising out of Order-in-Original No SD-02/REF-148/DRM/2015-16 Dated 21.10.2015
Issued by Assistant Commissioner, Div-ll, Service Tax, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way -

Ww,ww@@wmmaﬁm:—
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to -
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied ot
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than Jfive iakhs but not exceeding Rs. Fifty Lakhs, Rs.10,0C0/-
where the amount of service tax & interest. demanded & penalty levied is more than rifty
Lakhs rupees, in the form of cros§eﬁafbfa'i1k%{cTréft~._in favour of the Assistant Registrar of the
bench of nominated Public Sectogr/"?énjﬁiofjtvh’e’pyl'a‘cfe_,Where the bench of Tribunal is siluated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to
the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; )
ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the.

commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal againsﬁ[ﬁisﬁd}ﬁé\ﬁ%l\l\lie before the Tribunal on
payment of 10% of the duty demanded whé:_féﬂ;’dut"y\j’q" “duty‘?nd penalty are in dispute, or

penalty, where penalty alone is in dispute. .- f\\ N




FRE L A LT )

3. . V2(ST)108/A-11/2015-16

ORDER IN APPEAL

1. This order arises out of the appealsfiled by M/s Torrent Pharmaceuticals Ltd,
Torrent House, Off Ashram Road, Navrangpura, Ahmedabad 380009 (hereinafter
referred to as ‘the appellant’) against the Refund OIO No. SD-02/Ref-
148/DRM/2015-16 dated 21.10. 2015 issued from F.No.SD-02/Ref-100/2012-13
(hereinafter referred to as ‘the impugned letter’) passed by the Assistant
Commissioner, Service Tax, Division II, Ahmedabad (hereinafter referred to as ‘the

sanctioning authority’) on 21.10.2015

2, The relevant facts of the case are that the appellant had filed a refund claim
on 11.1.2013 with the Assistant Commissioner, Service Tax, Division-II,
Ahmedabad of the Service Tax of Rs. 7,32,84,917/-paid under protest by them for
the perlod April-2007 to June 2012 on remittance paid by them to their foreign
branches towards foreign distributor expense. Said tax was paid in view of lanIres
conducted by DGCEI. The claimant was issued the letter ‘F.No.SD-02/ Ref-
100/2012 13 dated 31.1.2013 by the Asst. Commissioner C.Ex. Whereby it was
mformed to claimant that the said claim can not be processed as DGCEL SCN dated
23.10.2012 is pending for ad]UdlcatIOl’l The claimant had filed an appeal against
the said letter dated 31.1. 2013 before the Commissioner (Appeals), which was
subsequently decided vide Order In Appeal No. AHM-SVTAX- 000-APP-274-13-14
dated 13.12.2013, wherein the Commissioner (Appeals) remanded back the case to
the origmal adJudlcatmg authority with the following observations:-

“In view of the above discussion, I am of the opinion that the adjudicating
authority has erred by not disposing the refund applications on merits.
Since the adjudicating authority has not dealt with the merits of the
refund applications, I am constrained to set aside the impugned letter
Aand remand the case to the sanctioning authority again with directions to
‘dispose the refund applications on merits of the case by passing a
speaking order on all relevant issues in accordance with law and after

giving the party a reasonable opportunity of being heard.”

3. In the méan time DGCEI SCN dated 23.10.2012 was adjudicated vide Order
In Original No. STC/58/COMMR/12—13-dated 27.12.2013 wherein all demand was

confirmed.

4. The issue was again taken up, as a matter of remand proceedings and after
giving an opportunity of Personal hearing, the adjudicating authority was of the
finding that the issue involved under the claim has not reached finality as the
appeal is pending before Honorable CESTAT against the Order In Original No.
STC/58/COMMR/12-13 dated 27.12.2013, that the taxability issued with respect to
the Service Tax paid by the clalmant has not been finally decided and settled, that
the impending appeal being pen/g W|th the higher appellate authority forum
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CESTAT, WZB, Ahmedabad, adjudicating authority was not in a position to decide
the case on merits. Based on the above observations broadly, the refund claim was
again rejected under the order F.No.SD-02/Ref-204/NT/2013-14 dated 31.3.2014.

5. simultaneously in parallel proceedings CESTAT Ahmedabad vide order No.
A/11932/2014 dated 12.11.201‘4 in appeal no. ST/11154/2014 on 16.09.2014 held
that appeliant were liable to pay service tax within normal period of limitation only
and extended period can not be invoked. Accordingly refund of duty paid for
extended period i.e. Oct 2010 to June 2012 comes to Rs. 2,43,34,398/- and
interest of Rs. 1,33,42,529/- (Total Rs. 3,76,76,927/-).

6. Again appellant filled appeal to Commissioner (Appeals) on 29.05.2014
against the order F.No.SD-02/Ref-204/NT/2013-14 dated 31.3.2014. Personal
Hearing in the matter was held on 22.1.2015, wherein Ms. Madhu Jain, Advocate
and Mr. Tejas Shah appeared on behalf of the appellant and pleaded that amount
paid were under protest during investigations, hence shall be treated as deposit and
will never by hit by Section 11B. Commissioner (Appeals) decided the appeal vide
OIA AHM-SVTAX-000-APP-211-14-15 dated 11.03.2015 whereby the case was
remanded back to the original adjudicating authority for processing the refund
claim in light of the dictum under the CESTAT order under Section 11B of CEA
1944,

7. Appellant filed appeal with CESTAT as the Commissioner appeal in his order
OIA AHM-SVTAX-000-APP-211-14-15 dated 11/12.03.2015 has not considered the
submission made by Appellant that the amount claimed as refund should be allowed
independently by considering-it as “deposit” and not “duty” without any application
of Section 11B of CEA 1944,

8. V Where as ih remand case [remanded vide OIA AHM-S\/TAX-OOO-APP-Zli-
14-15 dated 11/12.03.2015] during the course of hearing with the Asst.
Commissioner it was argued that payment made be treated as deposit made by
them to government as it is not in nature of duty and hence 11B provisions are not
applicable them. In OIO No. SD-02/REF-148/DRM/2015-16 dated 21.10.2015 it was
adjudicated that present claim be treated under 11B of CEA 1944 as made
applicable vide Section 83 of FA 1994 and sanctioned the refund claim of Rs.
3,76,76,927/- (2,43,34,398/- duty + 1,33,42,529/- interest) out of total amount of
Rs. 7,32,84,917/~ ('5~,43,49,833/~ duty+ 1,89,35084/- interest for delayed payment
of duty) claimed on 23.10.2012. No interest is granted for delayed refund.

9. Being aggrieved with ‘tl(ng;i‘ng;gygned order, the appellant filed an appeal
claiming the interest on delay/g’dﬁ ef d\QNDfor considering the payment made as

i gy o, N -
“deposit” and not “duty” on thnggrounds which:mentioned as under:-
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(i)  While granting refund of Rs.3, 76 76 ,927/- under impugned order, the
Adjudicating Authority have not made the payment ofidnterest, which they are
entitied to in view of Section 11BB of the Central Excise Act, 1944 for the period
commencing three months from filing of claim. As per Central Excise Law, the
refund of duty is required to be sanctioned within three months from the date of
submission of application, failing which the interest is required to be paid to the
assessee. Further, the Law directs that interest is statutory payment and the
authority should have ordered for the same for which there is no need to make the

formal request to claim interest.

(i)  As per law, refund is to be sanctioned within three months from the
date of receipt of Refund claim. But when the refund amount is sanctioned without
the element of interest, then the provisions of law is very clear that it is

responsibility of the department to pay the interest too.

(iif)y Payment made is in nature of “deposit” and not “duty” hence section
11B is not applicable for refund of amount paid.

10. Personal Hearing in the matter was held on 30.06.2016, wherein Ms. Madhu
Jain, Advocate and Mr. Tejas Shah appeared on behalf of the appellant and
reiterated the contents of the appeal memorandum in both the appeals V2(ST)108 ,
109 (2{\/2(5T)§2/_A—H/2016-17) being similar in nature..

11. I have carefully gone through the facts of the case on records, grounds of the
Appeal Memorandum, and oral submissions made by the appellant at the time of

personal hearing.

12. 1 find that in the case before me the appeal has been filed on 08.12.2015 after
receipt of the impugned order on 21.10.2015 by the appellant. As per the provisions of
Section-85 (3) of the Finance Act, 1994 as amended vide the Finance Act, 2012 made
effective from 28.05.2012, an appeal was required to be presented before the
Commissioner; Central Excise (Appeals) within two months from the date of receipt of

the impugned order. I find that there is a delay in filing the appeal.

13. The appellant with this present appeal against the impugned order, has
pleaded for the interest under the provisions of Section 11BB of the Central Excise
Act, 1944. Moreover it is pleaded that present refund is out of purview of 11B as

the payment made is in nature of “deposit” and not in nature “duty”

14, The moot point for dec15|on before me is that whether the appellant is eligible
for the interest under the provisions of Section 11BB of the Central Excise Act,. I

find that lnltlally refund clalm was filed on 23.10.2012 in respect of Service Tax of

P,
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2012 ’on_remittanc.e paid by them to their foreign branches. Said tax was paid -in

view of inquires conducted by DGCEL.

15. Original refund claim of Rs. 7,32,84,917/-was initially rejected as it was
premature claim. Appellant appealed to Commissioner (Appeal) and in the mean
time issue was decided vide CESTAT order dated 12.11.2014 wherein demand
within limifation period was confirmed and demand for extended period was
rejected. This has resulted into refund of earlier paymént made of Rs.
3,76,76,927/-.The refund claim ultimately was sanctioned/granted vide impugned
order dated 21.10.2015 but no interest was sanctioned. Moreover refund was held
to be under Section 11B of CEA 1945. Thus, the appellant after relying on various
judgments of the higher judiciaries, pleaded before me for (A) the interest for the
period;frbm the expiry of three months form the date of filling the refund claim to
the date of sanction of refund/payment of refund AND pleaded for (B) considering
the payment nﬁade as “deposit” and not “duty” i.e. refund not be treated as refund
under Section 11B of CEA 1945.

16. I find that payment of interest on sanctioning of refund beyond three months
from the date of receipt of the application of refund claim till the date of refund of
such duty is governed by the provisions of Section 11BB of the Central Excise Act,
1944 made a_pp_licable"'cé)@hé service tax cases vide Section 83-0of the Finance Act,
1994, _Sectioﬁ 11BB ibid is 'rebko'd:ljced as under for better appretiation of tive-issue

in appeal.

"SECTION [Interest on delayed refunds. 11BB. — If any duty ordered to be
refunded under sub-section (2) of section 11B to ‘any applicant is not
refunded within three months from the date of receipt of application under
sub-section (1) of that section, there shall be paid to that applicant interest
at such rate, [not below five per cent] and not exceeding thirty per cent per
annum as is for the time being fixed [by the Central Government, by
Notification in the Official Gazette], on such duty from the date immediately
after the expiry of three months from the date of receipt of such application
till the date of refund of such duty”

17. Further, payment of interest on sanctioning of refund beyond three months
from the date of receipt of the application of refund claim till the date of refund of
such duty is a settled issue in pursuance to the various judgements passed by the
higher judicial forﬁms as well as being clarified by the CBEC also from time to time.
The CBEC vide Circular No.670/61/2002-CX dated 01.10.2002 beihg relevant in this
case, is interalia reproduced as under.

l

“In this connection, Board would like to stress that the provisions of
section 11BB of Central Excise Act, 1944 are attracted automatically for any
refund sanctioned beyond a period of three months. The jurisdictional Central
Excise Officers are not requ;}geﬁffoiﬁé}t‘»fqr instructions from any superior

officers or to look for instruﬁ,c”/éfgo:ﬁs' _[n:;{th}’\q?ders of higher appellate authority
§ie o . N \\ -
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18. Further, I find that the issue in questfoq is also decided by the higher
judicial forums in the following' judgments, wherejp*it is held that the
interest should be paid from the expiry of three months from the date of

receipt of refund application.

« J].K.cement Works V/s ACC- 2004(170) ELT 4 (Raj. H.C.)- AlsoA-
maintained by S.C.-2005 (179) ELT A150 (S.C.)

. Kerala Chemicals & Protines Ltd.- 2007 (211) ELT 259- (Tri.
Bang.)

e CEX,Pune-III V/s Movilex Irrigation Ltd.-2007 (207) ELT 617
(Tri. Mumbat)

e CCE V/s Reliance industries Ltd- 2010(259)ELT 356 (Guj HC)

« Ranbaxy Laboratories Vs. Union of India, 2011(273)ELT.3.(SC)

19. In view of above, I find force in the contention of the appellant and also
reliance placed by the appellant in appeal, on various decisions/judgements of the
higher judicial forums and the CBEC circulars issued in this regard being relevant to
the issue, also support the contention of the appellant. Accordingly, I hold that the
appellant is eligible of the interest at such rate for the time being fixed by the
Central Government by Notification in the Official Gazette on such refund amount
from the date immediately after the expiry of three months from the date of such
application of refund sl the date of refund of such service tax. However I find that -
date of PH was given on 27.02.2014 and 07.03.2014 by adjudicating authority but
PH was not attended by appellant. The appellant attended next PH on 20.03.2014
and requested extension of time limit till 24.03.2014 to submit written submission
which Was submitted on 28.03.2014. Resultantly 08 days delay occurred on part of
appellént. I hold that 08 days period is to be deducted from period entitled for

interest payment.

20. The appeal filed by the appellant is thereby disposed off in above terms.

ot

(UMA SHANKER)
COMMISSIONER (APPEALS-II)
CENTRAL EXCISE, AHMEDABAD

ATTESTED

(R.R] PATEL)
SUPERINTENDENT(APPEALS-1I),
CENTRAL EXCISE, AHMEDABAD.
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By R.P.A.D.:
M/s Torrent Pharmaceuticals Ltd,
Torrent House,
Off Ashram Road,
- Navrangpura,
Ahmedabad 380009

Copy To:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Deputy Commissioner, Service Tax, Division-I1I, Ahmedabad.

5) The Assistant Commissioner (Systems), Service Tax(HQ), Ahmedabad.
6) The P.A. to Commissioner (Appeals-1V), Central Excise, Ahmedabad.

%Guard File.
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